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New KPPU Case Handling Procedure May
Allow Dismissal of Anti-Competition
Investigation Based on Change of
Behaviour

>

Starting from April 2023, businesses must follow the new case handling procedure regulation under the
Indonesia Competition Commission (“KPPU”) Regulation No. 2 of 2023 on Case Handling Procedure
(“New Regulation”). The New Regulation became effective on 31 March 2023, even though it only
became available to the public on 6 April 2023.

The New Regulation replaces the entire case handling procedure regulation in KPPU. Among others, a
notable new feature under the New Regulation is the allowance for reported parties to propose a change
of behaviour to the KPPU during the investigation stage instead of going through the preliminary
examination hearing without admitting guilt and regardless of other reported parties doing the same.
This is significant because if the KPPU accepts the proposed change of behaviour and the reported
parties fully implement such change, the KPPU will dismiss the investigation altogether and the reported
parties will not be subject to any sanction.
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Below we highlight the changes in KPPU’s new case handling procedure:
1. Change of Behaviour

The New Regulation allows a reported party to propose a change of behaviour to the KPPU
during the investigation stage instead of going through the preliminary examination hearing
without admitting guilt. If the proposal is accepted, the KPPU may dismiss the case altogether.
Previously, the regulation only allowed such a proposal during the preliminary examination
hearing, at which point the investigation would have been concluded and the investigators would
have presented their report.

Moreover, under the previous regulation, a change of behaviour required the reported party to
admit their alleged guilt as stated in the report. Moreover, the KPPU would only allow a change
of behaviour to stand (by way of a decree) if all reported parties (assuming that there are more
than one) propose such change. As a result, it required all reported parties to agree to benefit
from the decree.

Now, the New Regulation no longer requires all reported parties to agree to propose a change
of behaviour as long as the case is still in the investigation stage. This way, the investigation
will only stop for a reported party that:

(a) propose a change of behaviour and such proposal is accepted by the KPPU; and
(b) fully implements the proposal.
The case will continue for other reported parties who do not agree to the proposal.

As to the gist of the change of behaviour avenue in the preliminary hearing stage, the New
Regulation retains most provisions on the change of behaviour forum in the previous regulation.
These include, for example, admission of guilt and a proposal of change of behaviour by all
reported parties. The New Regulation also gives example of actions that may constitute a
“change of behaviour”, for example payment of fines and/or damages (especially in the
preliminary examination hearing).

At the same time, unlike the previous regulation that allows virtually all types of violation to the
change of behaviour forum, the New Regulation excludes specific alleged violations that cannot
be subject to the change of behaviour forum. These are price fixing, market allocation, output
arrangement, bid rigging, and late merger filing.

2. Detailed Technicalities for Evidence
Another notable feature under the New Regulation is the expansion of the definition of witness.
Previously, a witness is any individual who directly heard, saw and experienced the allegation.

Now, a witness may include any person who did not directly hear, see, and experience the
allegation. However, it remains to be seen how this criterion will be implemented.
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The New Regulation also sets out that any business entity that testifies as either a witness or a
reported party must be represented by its directors. This means that a testimony by a company’s
witness must be made by its director as the spokesperson. Employees of the company can only
accompany the director, and their testimonies must be presented by the director.

Further, the New Regulation allows the minutes of witness or expert’s testimony taken under
oath in the investigation stage to be used as evidence if that witness or expert refuses or is
unable to testify in the examination hearing. In that case, a cross-examination would not be
possible. On the other hand, witnesses or experts presented by the reported parties must testify
in the examination hearing. Therefore, they would be subject to cross-examinations. As a
general principle, testimonies are valid evidence if they are made in the hearing and not during
the investigation stage.

Lastly, the New Regulation requires all letters and/or documents submitted to the KPPU to be
in Bahasa Indonesia. If not, those letters and/or documents must be translated into Bahasa
Indonesia by a sworn translator prior to submission. Translated letters and/or documents must
be submitted together with the foreign-language letters and/or documents.

3. Other Points of Interest

In the preliminary examination hearing, a reported party can examine documentary evidence
referred to in the allegation report. While this was also permitted under the previous regulation,
there was no mention of timing, and as a result, the practice varied from case to case. However,
the previous approach stands, in that the reported party can only take notes from the evidence
as opposed to obtaining a copy of it.

Key Takeaways

The allowance to propose a change of behaviour early in the investigation stage will appeal to reported
parties as it would allow them to stop the case against them earlier. Doing so may also minimise the
adverse impacts on a reported party, for example, bad publication, higher legal cost, and third party's
follow-on damages.

That being said, caution should be exercised by a party seeking to use the change of behaviour
approach, considering the requirements that they would have to satisfy in order to obtain KPPU’s
approval of the proposal and dismissal of the case. Moreover, if the KPPU rejects the proposal during
the investigation stage, the party cannot submit another change of behaviour proposal later during the
preliminary examination hearing.

Therefore, considering the gravity of the outcome, it is highly advisable for businesses to be prudent in
fulfilling the change of behaviour requirements during the investigation stage.
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Moreover, other changes in the New Regulation seem to set a more stringent approach to the case
handling procedure compared to the previous regulation. It remains to be seen whether reported parties
would face more technical challenges in going through cases under the New Regulation.

Contacts

Farid Fauzi Nasution Wisnu Wardhana
Partner Senior Associate
D +62 21 2555 9998 D +62 21 2555 9932

F +62 21 2555 7899
farid.nasution@ahp.id

F +62 21 2555 7899
wisnu.wardhana@abhp.id

Berla Wahyu Pratama
Senior Associate

D +62 21 2555 9923
F +62 21 2555 7899
berla.pratama@ahp.id

Luthfi Ahmad Anindito Soewardjo also contributed to this alert.

© Assegaf Hamzah & Partners | 4 ASSEGAF HAMZAH & PARTNERS | [ndonesia


https://www.ahp.id/farid-fauzi-nasution/
mailto:farid.nasution@ahp.id
https://www.ahp.id/wisnu-wardhana/
mailto:wisnu.wardhana@ahp.id
https://www.ahp.id/members/
mailto:berla.pratama@ahp.id
mailto:luthfi.anindito@ahp.id

ASSEGAF HAMZAH
& PARTNERS

Client Update: Indonesia

17 April 2023

Regional Contacts

R&T SOK&HENG | Cambodia
R&T Sok & Heng Law Office

T +85523963 112/ 113

F +85523963 116
kh.rajahtannasia.com

RAJAH & TANN Z78 EiE

SHANGHAI REPRESENTATIVE OFFICE | China
Rajah & Tann Singapore LLP

Shanghai Representative Office

T +86 21 6120 8818

F +86 21 6120 8820

cn.rajahtannasia.com

ASSEGAF HAMZAH & PARTNERS | Indonesia
Assegaf Hamzah & Partners

Jakarta Office
T +62 21 2555 7800
F +62 21 2555 7899

Surabaya Office

T +62 31 5116 4550
F +62 31 5116 4560
www.ahp.id

RAJAH & TANN | Lao PDR
Rajah & Tann (Laos) Co., Ltd.

T +856 21 454 239

F +856 21 285 261
la.rajahtannasia.com

CHRISTOPHER & LEE ONG | Malaysia
Christopher & Lee Ong

T +60 3 2273 1919

F +60 32273 8310

www.christopherleeong.com

Rajah & Tann Asia is a network of legal practices based in Asia.

RAJAH &TANN ASIA

LAWYERS
WHO
KNOW
ASIA

RAJAH & TANN | Mvanmar

Rajah & Tann Myanmar Company Limited
T +951 9345 343/ +95 1 9345 346

F +951 9345 348

mm.rajahtannasia.com

GATMAYTAN YAP PATACSIL

GUTIERREZ & PROTACIO (C&G LAW) | Philippines
Gatmaytan Yap Patacsil Gutierrez & Protacio (C&G Law)
T +632 8894 0377 to 79 / +632 8894 4931 to 32

F +632 8552 1977 to 78

www.cagatlaw.com

RAJAH & TANN | Singapore
Rajah & Tann Singapore LLP

T +65 6535 3600
sg.rajahtannasia.com

RAJAH & TANN | Thailand
R&T Asia (Thailand) Limited

T +66 2 656 1991

F +66 2 656 0833
th.rajahtannasia.com

RAJAH & TANN LCT LAWYERS | Vietnam
Rajah & Tann LCT Lawyers

Ho Chi Minh City Office
T +84 28 3821 2382/ +84 28 3821 2673
F +84 28 3520 8206

Hanoi Office

T +84 24 3267 6127
F +84 24 3267 6128
www.rajahtannict.com

Member firms are independently constituted and regulated in accordance with relevant local legal requirements. Services provided by a
member firm are governed by the terms of engagement between the member firm and the client.

This update is solely intended to provide general information and does not provide any advice or create any relationship, whether
legally binding or otherwise. Rajah & Tann Asia and its member firms do not accept, and fully disclaim, responsibility for any loss or
damage which may result from accessing or relying on this update.
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Based in Indonesia, and consistently gaining recognition from independent observers, Assegaf Hamzah & Partners has established itself as a major
force locally and regionally and is ranked as a top-tier firm in many practice areas. Founded in 2001, it has a reputation for providing advice of the
highest quality to a wide variety of blue-chip corporate clients, high net worth individuals, and government institutions.

Assegaf Hamzah & Partners is part of Rajah & Tann Asia, a network of local law firms in Cambodia, China, Indonesia, Lao PDR, Malaysia, Myanmar,
the Philippines, Singapore, Thailand and Vietnam. Our Asian network also includes regional desks focused on Brunei, Japan and South Asia.

The contents of this Update are owned by Assegaf Hamzah & Partners and subject to copyright protection under the laws of Indonesia and, through
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein)
without the prior written permission of Assegaf Hamzah & Partners.

Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your
specific situation. In this regard, you may call the lawyer you normally deal with in Assegaf Hamzah & Partners.
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