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Restorative Justice Gaining Support in
AGO’s New Regulation

The Attorney General’s Office (“AGO”) recently enacted the Attorney General’s Regulation No. 15 of
2020 on the Discontinuation of Prosecution based on Restorative Justice. Before this, the Indonesian
National Police has already adopted the concept of restorative justice through the Criminal Investigation
Regulation (Chief of Police Regulation No. 6 of 2019). But its application was limited to only the
investigation stage.
Now, the new AGO regulation takes the concept further by also allowing a prosecution to be dismissed
based on restorative justice. Together with the Criminal Investigation Regulation, it essentially turns
restorative justice into a path to avoid a criminal conviction, placing it as the last resort.

New Definition and Considerations
Despite being regulated in the Criminal Investigation Regulation, this regulation prescribes a slightly
different definition of restorative justice. Here, restorative justice means the settlement of criminal cases
that involves cooperation between the perpetrator, victim, family of the perpetrator/victim, and other
related parties to seek a fair settlement by emphasising restoration to the original state, and not as a
form of retaliation.
A prosecution can be dismissed based on restorative justice by considering:
1. the subject, object, category and penalty of the offence;
2. the background of the offence or perpetration of the offence;
3. the severity of the offence;
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4. the consequences or losses arising from the offence;
5. the cost and benefit of continuing the prosecution of the offence ;
6. restoration to the original state; and
7. the settlement between the victim and the suspect.

Conditions for Restorative Justice
Under the AGO regulation, a prosecution can be legally dismissed based on restorative justice if all
these conditions are met:
1. the suspect is a first time offender;
2. the offence is only subject to a fine or imprisonment of a maximum of five years;
3. the evidence used to prove the offence or loss caused by the offence is less than IDR 2.5 million;
4. the suspect has restored the loss to the original state by returning the goods to the victim,
compensating the victim’s loss, reimbursing costs arising from the offence, and/or repairing any
damage caused by the offence;
5. the victim and suspect have signed a settlement agreement; and
6. the public responds positively to the application of restorative justice in the case.

Invoking Restorative Justice
To dismiss a prosecution based on restorative justice, the parties need to reach an amicable settlement.
This process will be triggered by the AGO by offering a settlement to the victim and the suspect. Here,
the AGO may involve the victim and suspect’s respective families, any public figure, or any other relevant
party as necessary. Once the parties agree, the settlement process will begin, and the AGO will act as
a facilitator. This process must be concluded within 14 days as of the date when the evidence is
delivered to the AGO.
Upon a successful conclusion to the settlement process, the victim and suspect must sign a settlement
agreement. Then, the Chief of the AGO at the city/district level will submit a request to dismiss the
prosecution to the Chief of the AGO at the provincial level, and the subsequent approval will mark the
end of the case. If the suspect is currently detained, he will be released upon the issuance of the
prosecution dismissal decree by the AGO.
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Progressive but Narrow?
Through this regulation, the AGO takes a progressive approach by setting aside normative provisions,
which emphasise conviction and retaliation and highlights amicable settlement and remediation of
criminal acts. Indeed, the enactment of the regulation is a positive step towards reforming the criminal
justice system in Indonesia by providing a more favoured outcome for victims of crime, fostering an
amicable settlement, and decreasing the number of criminal cases that are brought before the court.
However, despite the public’s high hope for a more liberal recourse to restorative justice, the scope of
the regulation is quite narrow in terms of the types of cases that qualify for restorative justice, as well as
the subject. Restorative justice cannot apply to offences against the state security, public order and
ethics; insults against the head of state, other countries, heads of state of other countries and their
representatives; offenses that may result in nominal penalty; drug offences; environmental crimes; and
offences committed by corporations.
The regulation also does not accommodate offences that result in no loss or victim, such as the failure
to obtain licenses that are subject to criminal sanctions. Another drawback is that like the Criminal
Investigation Regulation, restorative justice under the AGO regulation will only be triggered if the law
enforcing authority, in this case, the AGO, takes the initiative to offer a settlement to the suspect and
victim. Both the suspect and victim cannot voluntarily apply to the AGO for restorative justice.
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Rajah & Tann Asia is a network of legal practices based in South-East Asia. Member firms are independently constituted and regulated
in accordance with relevant local legal requirements. Services provided by a member firm are governed by the terms of engagement
between the member firm and the client.
This Update is solely intended to provide general information and does not provide any advice or create any relationship, whether legally
binding or otherwise. Rajah & Tann Asia and its member firms do not accept, and fully disclaim, responsibility for any loss or damage
which may result from accessing or relying on this Update.
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Our Regional Presence

Based in Indonesia, and consistently gaining recognition from independent observers, Assegaf Hamzah & Partners has established itself as a major
force locally and regionally and is ranked as a top-tier firm in many practice areas. Founded in 2001, it has a reputation for providing advice of the
highest quality to a wide variety of blue-chip corporate clients, high net worth individuals, and government institutions.
Assegaf Hamzah & Partners is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR,
Malaysia, Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Brunei, Japan and South
Asia.
The contents of this Update are owned by Assegaf Hamzah & Partners and subject to copyright protection under the laws of Indonesia and, through
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein)
without the prior written permission of Assegaf Hamzah & Partners.
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your
specific situation. In this regard, you may call the lawyer you normally deal with in Assegaf Hamzah & Partners.
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